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STATEMENT OF THE | SSUE

Whet her National States Insurance Conpany shoul d be granted
a rate increase for its four hone health care policy forns HNF-
1, HHF-3, HNG 1, and HHG 1 (HHC policies).

PRELI M NARY STATEMENT

Petitioner filed a Petition for Formal Hearing with the
Respondent seeking a 53 percent rate increase for its HHC
policies. However, the Departnent found that the original
Petition did not allege any disputed issues of material fact and
declined to forward the original Petition to the Division of
Adm ni strative Hearings. Thereafter, Petitioner filed an
Amended Petition for Fornmal Hearing, again seeking a rate
increase for its HHC policies and chal |l engi ng Respondent’s
failure to forward the original Petition. Respondent referred
the Anmended Petition to the D vision of Adm nistrative Hearings,
t her eby nmaki ng noot the issue of forwarding the original
Petition in this case.

At the hearing, Petitioner presented the testinony of
actuaries, Karl Vol kmar and Rex Durrington. Petitioner also
offered three exhibits into evidence. Respondent offered seven
exhibits into evidence, and presented the testinony of actuaries

Dani el Keating and Robert Yee.



After the hearing, Petitioner filed a Proposed Recormended
Order on April 12, 2006. Likew se, Respondent filed a Proposed
Recomrended Order on April 12, 2006.

FI NDI NGS OF FACT

1. Petitioner, National States Insurance Conpany (Nationa
States) is licensed in the State of Florida to sell health
i nsurance, including hone health care policies wthout nursing
home care and policies that conbine hone health care and nursing
home care (PAL policies). The two types of policies are not the
same, but overlap sonewhat when both types of care are conbi ned
in PAL policies. Cenerally, in Florida, HHC policies have had
hi gher clains and worse profitability than HHC policies in other
st at es.

2. Respondent, the Ofice of Insurance Regulation (OR),
is a sub-unit of an agency of the State of Florida. Respondent
is charged with the responsibility for, anong other things, the
revi ew and approval of health insurance rate increases for
heal th insurance policy forns used in Florida. See § 627.410,
Fla. Stat.

3. No "basic insurance policy" may be delivered in Florida
unl ess the "form has first been approved by the Departnent.

§ 627.410(1), Fla. Stat.
4. Section 627.410(6), Florida Statutes, additionally

requires that a copy of the applicable rating nmanual or rating



schedul e i ncluded as part of an insurance policy formnust be
filed with the Departnent for approval before any "health
i nsurance policy form' is delivered in Florida.

5. Pursuant to Section 627.410(7)(a), Florida Statutes,
insurers required to file rating manuals or rating schedul es
pursuant to Section 627.410(6), Florida Statutes, mnmust nake an
"annual filing" wth the Departnent.

6. The "annual filing" requirenent of Section
627.410(7)(a), Florida Statutes, may be satisfied in two ways:

a. A '"rate filing prepared by an actuary which contains
docunent ati on denonstrati ng the reasonabl eness of benefits in
relation to prem uns charged in accordance with the applicable
rating | aws and rul es pronul gated by the departnent.”

§ 627.410(7)(b)1., Fla. Stat.; or

b. "If no rate change is proposed, a filing which consists
of a certification by an actuary that benefits are reasonable in
relation to premuns currently charged in accordance with
applicable laws and rul es pronul gated by the departnent.”

§ 627.410(7)(b)2., Fla. Stat.

7. In this case, National States filed a request for a 53
percent rate i ncrease for several of its Limted Benefit Hone
Nursing Policy forns, HNF-1, HNF-3, HNG 1 and HHG 1 ( HHC

policies), on May 31, 2005.



8. The HHC polices, involved in the rate request, are
i ndi vidual polices witten on a guaranteed renewabl e basis. The
anmpunt of the premumis not guaranteed. These policies pay
benefits for honme nursing care on an expense-incurred basis up
to the daily maxi num specified in the policies for periods of
12, 24 or 36 nonths for the HNF-1 and HNF 3 policies; 12, 24,

36, 48 or 60 nonths for the HHG 1 policy; and 12 or 24 nonths
for the HNG 1 policy. The policies do not provide benefits for
nur si ng home care.

9. Policies under these forns are not currently sold in
Florida. The HHC-1 plan was sold through February 28, 2003; the
HNF- 1 pl an was discontinued on April 1, 1994; the HNC-1 plan was
di scontinued in 1991 and the HNF-3 plan was di scontinued on
June 30, 1999. There are 4,361 Florida policies remaining in
force that would be affected by the rate increase requested by
Nati onal States.

10. Dan Keating was the actuary assigned by Respondent to
review the requested rate increase. On June 8, 2005, and on
June 15, 2005, Respondent requested revised cal cul ati ons of
earned premuns to reflect the inpact of prior rate increases in
all calendar years. It also requested one exhibit reflecting
hi storical experience, current premuns and projected future
experience assumng no rate increase. National States responded

to these requests. The June 15, 2005, letter also requested an



expl anation of a report given by a National States' actuary to
the M ssouri Departnent of Insurance in a confidential
proceedi ng regardi ng the conpany's original pricing assunptions
for the policies. The deadline for review was extended to

July 15, 2005.

11. Twenty-two days before the revi ew deadl i ne, Respondent
determ ned that the requested increase would be disapproved. 1In
a letter to National States dated June 24, 2005, Respondent
stated three reasons for disapproval of the HHC filing:

(1) the conpany has failed to denponstrate that the
proposed rates are reasonable in relation to the
benefits provided in that the data supplied by the
conpany does not justify the rate increase requested.
As required by Florida Adm nistrative Code Rule 690-
149.005(2)(b)1 the rate increase is subject to both a
future and a lifetinme AAE ratio test. The starting
point for the future projected experience is based on
t he conbi ned data over the period used to determ ne
credibility of the data, as defined in Florida

Adm ni strative Code Rul e 690-149. 0025(6) not just the
| ast experience period;

(2) the conpany has used inconsistent nethods in

cal cul ating the expected loss ratio used to conpare
wi th actual experience in determning the

reasonabl eness of the rates. The expected loss ratio
is based on the durational loss ratio table provided
by the conpany at the tine the policy is originally
approved and the historical distribution of business.
However, each exhibit provided by the conpany
reflected different expected |oss ratios for the sane
bl ock of business; and

(3) the conpany failed to adequately respond to the
Ofice's request for additional information regarding
the original pricing assunptions used for this |ong-
termcare policy form as required by Florida

Adm ni strative Code Rule 690-149.



However, post-di sapproval, information on the original pricing
assunptions requested by Respondent were given to Respondent.
The original pricing assunptions were shown not to have changed
and not to be relevant to the issues involved in this case. For
t he sane reason, questions regarding the M ssouri hearing
regarding the original pricing information on these policies
were irrelevant to the issues involved in this case. At the
formal hearing, Respondent affirmed the above facts. Moreover,
the original pricing assunptions were given to Respondent’s
predecessor when the initial approval of these forms was made
and was presunmably available to the Respondent in its own
records. Failure to provide information that the Respondent
al ready has cannot, on these facts, forma basis for disapproval
of National States rate request. Therefore, the third basis for
di sapproval of Petitioner’s rate request is essentially noot.
12. The first ground for disapproving the requested rate
i ncrease involves the “credibility” of the data used by Nati onal
States inits rate filling. “Credibility” is a termof art in
ratemaki ng that refers to how nuch wei ght or reliance an insurer
can place on historical data to nmake projections about the
future. The goal for a credibility standard is to generally
require that the historical data being used, such as the anount

and nunber of clains, cover a sufficient period of time and is



in sufficient nunbers to forma basis to reliably predict the
ratio of “actual projected” clains to “expected” clains (A E
ratio). In short, how far back in tine an insurer nmust go to
gat her enough clains to reliably predict the nunber of clains it
expects in the future. The AAEratio is used to determne if a
premumrate increase is needed. |If the ratio is greater than
one and based on credible data then a rate increase is

i ndi cat ed.

13. The Respondent has devel oped various rul es defining
credibility. See Fla. R Civil Proc. 690 149.006(3) and 690
149. 0025(6). The rules are, in part, based on studies done by
actuarial professional organizations to determ ne when
hi storical insurance data reliably predicts future rates and
various clainms characteristics of specific types of policies.
| ndeed, expert testinony indicated that, generally, a m ni num of
1082 clains woul d be necessary to establish credibility for
| ong-termcare type policies, including HHC-type policies. All
the parties agree that the credibility rules apply to Nationa
States rate filing.

14. Florida Adm nistrative Code Rule 690 149. 006( 6)
st at es:

(6) Credible Data:

(a) Except as provided in paragraph (b), if a policy

form has 2000 or nore expected policies in force, then
full (100 percent) credibility is given to the



experience; if fewer than 500 policies are in force,
then O percent credibility is given.

(b)1l. For policy fornms with | ow expected cl ai nms

frequency, such as accident and long termcare, at

| east 1000 cl ai ms, over a period not exceed the nost

recent 5-year period, shall be assigned 100 percent

credibility; 200 clainms shall be assigned 0O percent

credibility.
The practical difference between the above sections is that each
section defines the period of time that an insurer nust go back
in order torely onits clains data. 1In this case, the parties
di sagree over which credibility rule applies; and therefore,
over the length of the tinme period that should be included in
the rate filing. Respondent treated the HHC policies as | ow
expected clains frequency policies and applied the credibility
rul e contained in Subsection (b)1l. The application of that
subsection resulted in 1260 clains from 2003 through the first
quarter of 2005 being included in the Respondent’s cal cul ati ons.
The evidence did not denonstrate the reason the Respondent used
nore than 1000 clainms in its cal culations. However, there was
no evi dence that the additional nunbers had a significant inpact
on the amount of any rate increase. On the other hand, National
States clains that these policies are not | ow expected clains
frequency policies and applied Subsection (a). The application

of Subsection (a) resulted in only 63 clains in the first

gquarter of 2005 being included its calculations. This is a very



smal | sanpl e given the nunbers contained in the credibility
rul es.

15. The evidence showed that National States has nore than
2000 policies in force and that it has at |east 1000 cl ains
during the nost recent five-year period. The question is
whet her the HHC policies are | ow expected clains frequency
policies. The rules do not define the term*®| ow expected cl ai ns
frequency.” The actual experience of the HHC policies by
National States is that the nunber of clains has been neither
high or low, but in the md-range level. The experts disagreed
over whet her these policies were | ow expected clains frequency
policies. The better expert evidence showed that HHC policies
are generally considered to be | ow expected clains frequency
policies. Additionally, National States in another filing
represented the HHG 1 form as having the sane | ow frequency
assunptions as the hone health care conponent of PAL conbi nation
policies. Finally, Respondent has interpreted the termto refer
to the expectations at the time the policy is originally priced.
The | ater-acquired actual experience of the conpany is not
relevant to the determ nation of whether these HHC policies are
| ow expected clains frequency policies. 1In short, the original
frequency expectations do not change over tine based on actual
experience. The use of the word “expected” in the phrase

supports Respondent’s interpretation of the |anguage of its rule

10



and such an interpretation is reasonable given the | anguage of
the rule and the rational e behind such credibility standards.

Therefore, the appropriate credibility standard for these HHC
policies is that found in Subsection (b)1l.

16. When the correct credibility rule is applied, National
States would be entitled to a mninumrate increase of 38.2
percent using Respondent’s nethodol ogy.

17. The second ground for disapproving the requested rate
i ncrease was inconsistency in the nethods used in cal cul ating
the expected |oss ratios used to conpare with actual historica
data. The inconsistent nmethods occurred when National States’
actuary used an incorrect calculation in his initial filing and
then twice attenpted to correct that error, at Respondent’s
request, with anmended spreadsheets. The inconsistent
cal cul ations involved the nethod of cal cul ati ng expected | oss
ratios for National States. As indicated in Respondent’s
letter, the expected |loss ratio is based on the durational |oss
ratio tabl e provided by the conpany at the tinme the policy is
originally approved and the historical distribution of business.

18. The durational loss ratio, or durational loss ratio
curve, is established by the conpany at the tine a policy is
first approved and reflects the expected increases in | osses
over the life of a product based on the price of the product

when it is first used. In its sinplest form the graph of this

11



data over tine generates a mathematical curve. Likew se, actua
hi storical data based on an insurance product’s clains versus
price over the years generates a curve that can be projected
forward into the future. |If these two curves match there is no
need for a price increase to cover future clains. |If these two
curves do not match then the price of the insurance product
needs to be adjusted either up or dowmm. It is the difference or
gap between these two curves that is inportant.

19. In the filing made by National States, three separate
spreadsheets were submtted on three separate occasions. These
spreadsheets are stanped pages 16 (initial spreadsheet), 37
(first anmended spreadsheet) and 41 (second anended spreadsheet)
of Petitioner’s Exhibit 1. The anended spreadsheets were
subm tted because M. Keating requested that National States
submt such data on a “current” or “constant” prem um basis.

The request was not conpletely understood by National States’
actuary and, in his attenpt to neet that request, he generated

i nconsi stent spreadsheets that were incorrect in their
calculations in that the ordinarily unchangeabl e durational | oss
rati o changed. |In fact, the second anended spreadsheet was
intended to correct the errors in the first amended spreadsheet.
The third spreadsheet continued to contain errors, but those
errors only involved the historical durational |oss ratios and

did not involve the future durational |loss ratio projections.

12



The historical durational loss ratios in the third spreadsheet
changed over tine. The future durational loss ratio did not
change over tinme. After the third attenpted correction,
M. Keating no longer trusted the figures being submtted by
Nati onal States and suspected that they mght be using a faulty
nodel for calculating premuns. Use of a faulty nodel would
call the entire rate filing into question. The analytica
portions of National States’ nopdel were not available to
M. Keating and he could not determ ne the basis for the
differing spreadsheets as either a faulty nodel or incorrect
cal cul ati ons. However, the nodel had been used in the past to
gai n approval of other rate increases by National States.
M . Keating prepared page 92 of Petitioner’s Exhibit 1 based on
the best interpretation he could give the National States’ data
and the informati on about National States that was available to
him Page 92 denonstrates that National States is entitled to a
38.2 percent rate increase for the HHC policies based on the
cal cul ations M. Keating used on data supplied by National
States. In fact, all of the actuaries that reviewed this filing
agreed that National States was entitled to at |east a 38.2
percent rate increase.

20. At hearing, National States actuary admtted he nade
an error in his initial spreadsheet and in the first anmended

spreadsheet, in part, based on his interpretation of the

13



requests from Respondent. The second anmended spreadsheet
corrected the first two and generally reflected accurate data
from National States. The evidence showed that the differing
spreadsheets were not a result of the application of a faulty
nmodel , but were a progressive attenpt with errors to neet the
requi rements of Respondent. Clearly, M. Keating had sone
suspicion as to the reasons for the inconsistent spreadsheets
since he was able to use the data fromthe second amended
spreadsheet along with data contained el sewhere in the rate
filing to determ ne the anount the rate should i ncrease based on
that data. G ven the evidence, the inconsistent spreadsheets
are not a sufficient reason to justify denial of a rate
increase. Petitioner’s experts corroborate this analysis and
agree that the increase calculated by M. Keating is the m ni num
increase that is appropriate in this case.

21. The differences anong the experts regardi ng the anount
of the rate increase result from whether “shock |apse” and
“anti-sel ection” should be applied to National States’ data.
These terns generally descri be the phenonenon of policy
cancel l ation that occurs when premuns increase. |In the health
area, consuners who cancel policies when prem uns increase tend
to be healthier than those who elect to renew their policies.
The result is increased | osses for the renmining book of

busi ness. The phenonenon is recognized by professional

14



actuaries, but there is no agreenent, in this case, on whether
it should be applied to these HHC policies. M. Keating did not
apply any factor for shock | apse and anti-selection. The
Petitioner’s actuary did apply a factor for shock | apse and
anti - sel ecti on.
22. Petitioner’s actuary devel oped the following rate
i ndi cations using National States’ data:
Over 70% i ncrease using the pool of clains devel oped
under subsection (a) of the credibility rules inits
original rate filing.
Over 51% increase using the 1260 clains used by M.
Keati ng and appl yi ng subsection (b)1l. of the

credibility rules.

Over 58% i ncrease using only 1000 clains and appl yi ng
subsection (b)1l. of the credibility rules.

23. There was very little testinony on how any shock | apse
was devel oped to these HHC policies. Apart fromthe very vague
and non-scientific “rule of thunb” for the factor related to
shock | apse, there was no evidence showi ng that these policies
woul d be currently subject to significant shock | apse by
Petitioner’s actuaries, that application of a shock | apse factor
is appropriate for these policies or that some recogni zed nethod
to quantify the shock | apse phenonenon was used.

24. Indeed, the evidence in this case indicates that shock
| apse shoul d not be applied in this rate filing. National

States, who is nost famliar with its own bl ock of business, did

15



not claimor apply any shock |l apse factor in its rate filing
until the hearing in this matter and after the 38.2 percent

i ncrease had been cal cul ated by Respondent. Additionally, since
1999 the premuns for these policies has increased 266 percent
and policyhol ders have decreased from 16,352 in 1999 to 4,361 in
the first quarter of 2005. Both these facts indicate that the
shock | apse phenonenon has either been realized or is
insignificant in regard to this rate filing and that the
appropriate rate indicated for this filing is a 38.2 percent

i ncrease.

25. Finally, National States offered no proof
denonstrati ng that Respondent maintai ned a non-rule policy
regardi ng any requirenments that original pricing assunptions be
supplied with arate filing. |Indeed, the allegations were an
insignificant part of this case for both parties, but the issue
coul d not be resolved until evidence was taken. There was no
evi dence of frivolousness in the assertion of the claim
Therefore, even though insignificant, attorney’ s fees are not
warranted in this action and the portions of the Amended
Petition in this action related to such non-rule policy should

be di sm ssed.

16



CONCLUSI ONS OF LAW

26. The Division of Admi nistrative Hearings has
jurisdiction over both the parties to and subject matter of this
proceedi ng. 88 120.569 and 120.57, Fla. Stat.

27. Section 627.410(6), Florida Statutes, provides:

(6)(a) An insurer shall not deliver or

i ssue for delivery or renewin this state
any health insurance policy formuntil it
has filed with the office a copy of every
applicable rating manual, rating schedul e,
change in rating manual, and change in
rating schedule; if rating nmanuals and
rating schedul es are not applicable, the
insurer nust file with the office applicable
prem umrates and any change in applicable
prem um r at es. .

(b) The commi ssion may establish by rule,
for each type of health insurance form
procedures to be used in ascertaining the
reasonabl eness of benefits in relation to
prem um rates.

28. Part | of Chapter 690-149, Florida Adm nistrative
Code, specifies the applicable rules for rate filings of health
i nsurance policies and is applicable to the HHC policies
involved in this action.

29. The grounds for disapproval of forms filed under
Section 627.410 are provided in Section 627.411, Florida
Statutes. In pertinent part, Section 627.411(1), Florida
Statutes, provides that a formmay be di sapproved if the form

(a) Is in any respect in violation of, or
does not conmply with, this code.

17



(e) Is for health insurance, and provides
benefits which are unreasonable in relation to
the prem um charged, contains provisions which
are unfair or inequitable or contrary to the
public policy of this state or which encourage
m srepresentation or which apply rating
practices which result in prem um escal ati ons
that are not viable for the policyhol der narket
or result in unfair discrimnation in sales
practices.

30. The Departnent has adopted rul es establishing general
rate-filing procedures. Fla. Adm n. Code Ch. 690 149 (fornerly
Chapter 4-149). Florida Adm nistrative Code Rule 690 149. 006
sets out the information an actuary nust provi de and the manner
in which an actuary is to provide that information. The
Department has al so adopted rul es providing the manner in which
t he reasonabl eness of benefits in relation to premuns wll be
determined. Fla. R Gvil Proc. 690 149. 005.

31. Florida Adm nistrative Code Rule 690-149. 005 specifies
the basic test of "reasonabl eness of benefits in relation to
prem umrates”:

(1) Benefits will be determ ned to be
reasonable in relation to the premumrates
charged if the prem um schedule is not
excessi ve, not inadequate and not unfairly
discrimnatory. In determ ning whether a
prem um schedul e satisfies these

requi renents, the office will consider al
itens presented in the filing with specia
enphasi s placed on the information included
in the actuarial nmenorandum

(2) A premium schedule is not excessive if
the following are true:

18



(b)1. For individual forms, and group
policy forns other than annually rated group
policy forms, approved on or after 2/1/94 or
i ssue on or after 6/1/94, the Prem um
Schedul e satisfies the follow ng:

a. An Anticipated Loss Ratio test such that
the present value of projected clains is not
| ess than the present val ue of expected
clainms value of over the entire future
lifetinme of the form This is equivalent to
the present value of the future AAE ratio
not being |less than 1.0; and

b. The current lifetinme |loss ratio, as
defined in subparagraph 690-
149.006(3)(b)24., F.A C., is not less than
the initial filed loss ratio for the form as
may be subsequently anended and approved
pursuant to his rule chapter

32. Florida Adm nistrative Code Rule 690-149. 0025(1)
speci fies:

(1)(a) Actual -to-Expected (A/E) ratio: The
rati o of actual incurred clainms under the
policy formdivided by expected cl ains.

This is equivalent to the actual annual | oss
rati o divided by the applicable durational

| oss ratios of the approved durational |oss
ratio table.

(b) For projected periods, the AEratio is
the ratio of the projected clainms divided by
t he expected cl ai ns.
(c) Both the year-by-year pattern of the
A/E ratios and the aggregate past, future,
and lifetime ratios shall be presented.
33. The term "expected clains” is defined by Florida

Adm ni strative Code Rule 690-149.0025(10)(a):

(10) Expected d ai s:

19



(a) The actual earned prem umor, for

proj ected periods the projected prem um
times the applicable policy durational |oss
ratio fromthe approved durational |oss
ratio table which was in effect for the tine
period covered by the prem uns.

34. Florida Admnistrative Code Rule 690-149. 006(3)(b),
23b(11) establishes the manner in which the insurer displays and
projects future period data when based on actual in force policy
experience, as was done by National States in the instant HHC
rate filing:

23. Experience on the Form (Past and Future
Anticipated): This section shall display

t he actual experience on the formand that
expected for the future.

a. Past Experience: Experience from
inception (or the last 3 years for annually
rated group coverage's) shall be displ ayed,
al t hough, with proper interest adjustnent,

t he experience for cal endar years nore than
10 years in the past nay be conbi ned.

Excl udi ng annual ly rated group policy fornmns,
earned prem uns, actual incurred and
expected cl ai ns experience shall also be

di spl ayed, for each policy year or issue
year, within the cal endar year. The
follow ng information shall be displayed (A
sanpl e experience exhibit is illustrated in
Appendi x A, Illustrative Experience Exhi bit
(2/04), which is hereby incorporated by
reference):

() Year

(rn) Earned prem um

(rrr) Paid clains, for past periods only
(v Change in claimliability and

reserve, for past periods only. These
reserves shall be updated to reflect actua

20



claimrunoff as it devel ops.

(V) Incurred clainms (=(111) + (1V)),
(V1) Incurred loss ratio (=(V)/(11)),
(M1) Expected |loss ratio,

(VI'1l) Expected incurred clains,

(1'X) Act ual -t o- expected cl ai s
(=(VM)/ (V1)) or equivalency (=(VI)/(VIl)),

(X) Earned premum on a manual rate basis
for at | east the past 5 cal endar years or

t he experience period used for projection
pur poses for annually rated group products;
i.e., renoving the inpact of adjustnents to
t he approved rate manual due to underwiter
adj ustnments, the inpact of any rate linmts,
and experience rating.

(XI1) Earned premiumon a current rate
basis for at |east the past 5 cal endar years
or the experience period used for projection
pur poses of annually rated group products.

b. Fut ure periods where the projected
val ues are based on in force experience:

() The experience period used as the
basis for determ ning projected val ues shal
be clearly indicated.

(rn) The experience period shall reflect
the nost current date avail able, generally
t he nost recent 12 nonths for coverage
subject to nedical inflation or the period
of time to determ ne credi bl e data pursuant
to subsection 690-149. 0025(6), F.A C

(rrr) An exhibit showi ng the devel opnent of
the expected clains and A/E ratio for the
experience period shall be provided. (A
sanpl e exhi bit denonstrating an expected
devel opnent is illustrated in Appendix A).

21



(I1'V) The projected values shall represent

t he experience that the actuary fully
expects to occur. In order for the proposed
prem um schedul e or rate change to be
reasonabl e, the underlying experience used
as the basis of a projection nust be
reflective of the experience antici pated
over the rating period. The office wll
consi der how the followng itens are
considered in evaluating the reasonabl eness
of the projections and ultimate rates. In
order to expedite the review process, the
actuary is encouraged to provide information
on how each of the follow ng have or have
not been addressed in the experience period
data used as the basis for determ ning

proj ected val ues, or otherw se addressed in
t he rat emaki ng process.

(A) Large nonrecurring clains;

(B) Seasonality of clainms;

(C Prior rate changes not fully realized:
(D) Rate limts, rate guarantees, and ot her
rates not charged at the full manual rate

| evel ;

(E) Experience rating, if any:

(F) Reinsurance costs and recoveries for
excess cl ai nms subject to non-proportional

rei nsurance;

(G Coordination of benefits and
subrogati on;

(H Benefit changes during the experience
period or anticipated for the rating period;

(I') Operational changes during the
experience period or anticipated for the
rating period that will affect claimcosts;

(J) Punitive damages, |obbying, or other

22



costs that are not policy benefits;

(K) daimcosts paid which exceed contract
ternms or provisions;

(L) Benefit paynents triggered by the death
of an insured, such as waiver of prem um or
spousal benefits;

(M Risk charges for excess group
conversion costs or other simlar costs for
transferring risk;

(N) The extent and justification of any
cl ai madm ni strati on expenses included in
cl ai mcosts; and

(O Oher actuarial considerations that
affect the determ nation of projected
val ues.

(V) The method or fornmulas, including
necessary assunptions and sanpl e

cal cul ations, used in determ ning the

proj ected values fromthe experience period
used shall be provided.

(VI) Projection years shall include colums
[, 11, V, VI, VII, VIIl and I X as indi cated
i n sub- subparagraph 23.a. above.

(Vi) A sunmary of the historical and

proj ected data shall be provided for al
experience colums providing the accunul at ed
past val ues, future values, and lifetine

val ues both with and without interest and
with and without the proposed rate change.

35. Because nedical inflation or trend is already included
in the HHC policies pricing assunptions, Florida Adm nistrative
Code Rul e 690-149.006(3)(b), 23 requires National States to use
"credible data" as defined by Florida Adm nistrative Code Rule

690- 149. 0025(6) to determ ne the experience period on which a
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proj ection of future values is to be based. Florida
Adm ni strative Code Rule 690 149. 006(6), states:

(6) Credible Data:

(a) Except as provided in paragraph (b), if
a policy formhas 2000 or nore expected
policies in force, then full (100 percent)
credibility is given to the experience; if
fewer than 500 policies are in force, then O
percent credibility is given.

(b)1l. For policy forms with | ow expected

cl aims frequency, such as accident and | ong
term care, at |east 1000 clains, over a
period not exceed the nost recent 5-year
period, shall be assigned 100 percent
credibility; 200 clainms shall be assigned O
percent credibility.

36. In this case, the evidence denonstrated that the data
supplied by National States was sufficient to use in determning
if arate increase should be approved, even though the data
contai ned sone immterial errors. The evidence al so
denonstrated that the HHC policies were fornms with | ow expected
clainms frequency. Finally, the evidence did not denonstrate
that any factor for shock | apse should be applied to this rate
filing.

37. Florida Admnistrative Code Rul es 690-149. 006(3)(b),
23b(11) and 690. 149. 0025(6) require that National States project
forward expected clainms based on Subsection (b)1l. of that Rule.

By applying Subsection (b)1l. of the credibility rules National

States is entitled to a 38 percent rate increase.
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38. Further, Respondent adnitted that the original pricing
assunptions for the HHC policies have remai ned unchanged.
Therefore, the request for such information by Respondent and
the issue of whether that information was tinely provided by
National States is noot in this de novo hearing and inmateria
as to whether Petitioner should be granted a rate increase. See

Beverly Enterprises-Florida, Inc. v. Departnent of health and

Rehabilitative Services, 573 So. 2d 19 (Fla. 1st DCA 1990);

Young v. Departnent of Community Affairs, 625 So. 2d 831 (Fl a.

1993); and Hamilton County Board of County Comm Ssioners V.

Departnent of Environnental Regul ation, 587 So. 2d 1378 (Fl a.

1st DCA 1991). The issue would be different if National States
had never supplied the requested information up to and through
the hearing. However, the information was supplied. G ven this
| ack of materiality, National States’ rate request should not be
di sapproved on the basis that such immterial infornmation was
not tinmely supplied, especially since such original rating
assunpti ons had been previously provided when the HHC policies
were initially approved.

39. Finally, inits Petition, National States alleged that
Respondent’s request for additional information, specifically
O R s request for original pricing assunptions, was an unadopted

rul e.
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40. A "rule" is defined by Section 120.52(15), Florida
St at ut es:

(15) "Rule" neans each agency statenent of
general applicability that inplenents,
interprets, or prescribes law or policy or
describes the procedure or practice

requi renents of an agency and incl udes any
form which i nposes any requirenment or
solicits any information not specifically
required by statute or by an existing rule.

In a proceeding to challenge an unadopted rule, Petitioner has
t he burden of going forward and of proving the allegations of
t he agency's use of an unadopted rule. See 8§ 120.56(4)(b);

120.57(1)(e), Fla. Stat.; St. Johns River Water Managenent Di st.

v. Consoli dated-Tonoka Land Co., 717 So. 2d 72, 76 (Fla. 1lst DCA

1998). However, National States failed to plead or offer any
proof that O R s request for the original pricing assunption was
"an agency statenent of general applicability.”

41. In Dept. of H ghway Safety and Mt or Vehicles v.

Schluter, 705 So. 2d 81 (Fla. 1st DCA 1997), an adm nistrative
| aw j udge determ ned that six statenents stipulated by the
Departnent of H ghway Safety and Mdtor Vehicles ("DHSMW') were
"rules.” However, it was also stipulated that the first three
statements only were applied by DHSW "in certain
circunstances."” The First District Court of Appeal reasoned:

We agree with appellant that the first three

of the six policies do not constitute rules.

They cannot be consi dered statenents of
general applicability because the record
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establ i shes that each was to apply only
under certain circunstances.

Having failed to neet its burden of com ng forward wi th proof of
"general applicability,” National States’ claimof non-rule
policy should be dism ssed

42. Section 57.105, Florida Statutes, provides:

(1) Upon the court's initiative or notion
of any party, the court shall award a
reasonabl e attorney's fee to be paid to the
prevailing party in equal anmounts by the

| osing party and the opposing party's
attorney on any claimor defense at any tine
during a civil proceeding or action in which
the court finds that the losing party or the
| osing party's attorney knew or shoul d have
known that a claimor defense when initially
presented to the court or at any time before
the trial

(a) Was not supported by the material facts
necessary to establish the claimor defense;
or

(b) Wbuld not be supported by the
application of then-existing law to those
mat eri al facts.

(3) At any tinme in any civil proceeding or
action in which the noving party proves by a
preponder ance of the evidence that any
action taken by the opposing party,
including, but not limted to, the filing of
any pleading or part thereof, the assertion
of or response to any discovery demand, the
assertion of any claimor defense, or the
response to any request by any other party,
was taken primarily for the purpose of

unr easonabl e del ay, the court shall award
damages to the noving party for its
reasonabl e expenses incurred in obtaining
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the order, which may include attorney's
fees, and other loss resulting fromthe
i nproper del ay.

(4) A notion by a party seeking sanctions
under this section nust be served but may
not be filed with or presented to the court
unl ess, within 21 days after service of the
notion, the chall enged paper, claim

def ense, contention, allegation, or denia
is not wthdrawn or appropriately corrected.

(5) In admnistrative proceedi ngs under
Chapter 120, an administrative |aw judge
shal |l award a reasonable attorney's fee and
damages to be paid to the prevailing party
in equal anpunts by the losing party and a
|l osing party's attorney or qualified
representative in the same manner and upon
the sane basis as provided in subsections

(1)-(4).
43. "Attorney's Fees are awarded under Section 57.105
where there is a total or absolute lack of justiciable issues
of either law or fact, this being tantanount to a finding that
the action is frivolous or conpletely untenable.” Watherhby

Assocs., Inc., v. Ballack, 783 So. 2d 1138, 1141 (Fla. 4th DCA

2001) (citing Muckenfuss v. Deltona Corp., 508 So. 2d 340, 341

(Fla. 1987); Broad & Cassel v. Newport Mtel, Inc., 636 So. 2d

590 (Fla. 3rd DCA 1994) (citing Whitten v. Progressive Cas. |Ins.

Co., 410 So. 2d 501, 502 (Fla. 1982)).
44. The Florida Suprene Court recently explained in Forum

v. Boca Burger, Inc., So. 2d _, 30 Fla. L. Wekly S539,

2005 W. 1574959, p. 8 (Fla. 2005), the 1999 revision changed the
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st andards governi ng fee awards under Section 57.105, Florida
Statutes. Unlike the prior version, the current version of the
statute does not apply only to an entire action, but now applies
to any clains or defense. Mreover, an award of fees is not
limted to situations in which there is a conpl ete absence of
justiciable issue of |law or fact. Instead, under the revised
standard, fees wll be awarded if the party or its counsel knew
or should have known the claimor defense asserted was not
supported by the facts or an application of then-existing |aw

See also Read v. Taylor, 832 So. 2d 219 (Fla. 4th DCA 2002).

45. In this case, National States' claimof non-rule policy
cannot be said to be without nerit. There were assertions, but
no evidence that the claimwas totally frivolous or w thout
nmerit. The claimwas clearly not a significant part of this
action. However, pending devel opnent of evidence, such
allegations were a legitimte issue to be raised. Therefore,
attorneys' fees and costs are not appropriate.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED:

That a rate increase of 38 percent be approved for Nationa
States and that the allegations regarding non-rule policy be

di sm ssed.

29



DONE AND ENTERED this 7th day of July, 2006, in

Tal | ahassee, Leon County,

COPI ES FURNI SHED,

James H Harri s,

Esquire

Fl ori da.

@W%W
DI ANE CLEAVI NGER
Adm ni strative Law Judge
Di vision of Adm nistrative Hearings
The DeSoto Buil ding
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847
www. doah. state.fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 7th day of July, 2006.

O fice of Insurance Regul ation

200 East Gai nes Street
612 Larson Buil di ng, Room 645A-5
Tal | ahassee, Florida 32399

Cynthia S. Tunnicliff, Esquire
Penni ngt on, Moore, W1 ki nson,

Bel | and Dunbar, P.A.
215 South Monroe Street, Second Fl oor
Tal | ahassee, Florida 32302-2095

Kevin M MCarty, Conmm ssioner

O fice of Insurance Regul ation
Fi nanci al Servi ces Comnm ssi on
200 East Gai nes Street

Tal | ahassee, Florida 32399-0305
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St eve Parton, General Counsel
Office of Insurance Regul ation

Fi nanci al Services Comm ssion
200 East Gai nes Street

Tal | ahassee, Florida 32399-0305

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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